KANE RUSSELL ¥
COLEMAN LOGAN

Herrera v. CWJ Forklift Service: Texas Court Reinforces Limits on
Employer Liability for Intoxicated Employees

Michael Logan

In Herrera v. CWJ Forklift Service, LLC, 730 S.W.3d 501 (Tex. App.—Eastland Jan. 30, 2026, no pet.
h.), the Eastland Court of Appeals affirmed dismissal of claims against an employer after an
intoxicated employee left a company gathering and caused a fatal automobile accident.

The decision underscores a narrow but important rule: knowledge of an employee’s intoxication,
even coupled with advice not to drive, does not create liability absent an affirmative exercise of
control performed negligently.

Background

According to the pleadings, the decedent’s mother alleged that her son, a CWJ forklift driver,
attended a party on the employer’s premises, became intoxicated, and was told by the owner not to

leave because it was unsafe for him to drive.

He nevertheless drove away and was later involved in a fatal accident that killed Felipe Oviedo
Castillo.

The decedent’s mother sued the employee, the company, and its owners. The defendants moved to
dismiss under Rule 91a, arguing that the pleadings did not establish a legal duty. The trial court
agreed.

The Question Before the Appellate Court

The appeal presented one central question:

Does an employer assume liability merely by knowing an employee is intoxicated and advising the
employee not to drive?

The Eastland Court answered that question with a clear no.
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Understanding the Otis Engineering Exception

The plaintiff relied on Otis Engineering Corp. v. Clark, 668 S.W.2d 307 (Tex. 1983), which recognizes
a limited duty when an employer affirmatively exercises control over an intoxicated employee and
does so negligently.

The court declined to extend Otis to allegations that the employer merely knew of the employee’s
intoxication and advised him not to drive.

Warning Is Not Control

The court emphasized that the pleadings alleged only persuasion, not control.
Notably, the pleadings did not allege that the employer did any of the following:
« took possession of the employee’s keys;
« arranged or directed alternative transportation;
« physically restrained the employee;
e required the employee to remain on the premises; or
« otherwise assumed control over the employee’s conduct.

Because a warning not to drive did not constitute affirmative control under Otis Engineering, no duty
arose and the plaintiff’s claims failed as a matter of law.

Why the Decision Matters
1. Knowledge Alone Is Not Enough

Herrera reinforces that Texas law generally does not require one adult to control another adult’s
conduct absent a special relationship or affirmative assumption of control.

2. Rule 91a Remains an Effective Defense Tool

Texas Rule of Civil Procedure 91a allows a party to seek dismissal of a claim that has “no basis in law
or fact.” Tex. R. Civ. P. 91a.1.

The court’s willingness to affirm dismissal at the pleading stage highlights the usefulness of Rule 91a
where negligence theories lack an underlying legal duty.

For employers and other defendants facing alcohol-related claims, Herrera supports early case
evaluation and potential dismissal when the pleadings do not allege affirmative control.

Conclusion
Herrera reinforces that employer liability for an intoxicated employee’s off-duty conduct remains a

limited exception under Texas law. Knowledge and warning are not enough; the pleadings must show
affirmative control.
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